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GENERAL TERMS AND CONDITIONS OF SALE AND DELIVERY OF  
BIZERBA SOUTHERN AFRICA (PTY) LTD 

 
In this Agreement there are certain clauses of similar font 
and colour to this text which contains provisions that may 
have the effect of (i) limiting the risk or liability of the 
Company or of any other person and/or (ii) may constitute an 
assumption of risk or liability by you and/or (iii) may impose 
an obligation on you to indemnify the Company or any other 
person for any cause and/or (iv) may be an acknowledgment 
of any fact by you. These provisions are very important and 
you must ensure that you read them carefully and that you 
understand them clearly. 
 
1. GENERAL 
1.1 All contracts are exclusively subject to the Company’s 

terms and conditions of delivery and sale, the Company 
rejects any terms and conditions of the Customer to 
the contrary or deviating from the Company’s terms 
and conditions unless it has expressly consented 
thereto in writing. 

1.2 The terms and conditions set out herein cancel all 
previous issues, terms and conditions. 

1.3 These terms and conditions, as re-issued or revised by the 
Company from time to time, apply to all orders placed 
with the Company and such orders are subject to 
acceptance by the Company and shall be deemed to be 
made subject to these terms and conditions. 

1.4 No qualification or condition contained in any order form, 
acknowledgement of order or otherwise, shall from part of 
the contract of sale or override these terms unless 
expressly agreed to in writing by the Managing Director 
or any other duly authorised director of the Company. 
No employee or agent of the Company shall have the 
authority or the ability to change these terms in any 
manner whatsoever, save the Managing Director or any 
other duly authorised director of the Company. 

1.5 Price lists issued by the Company from time to time, are 
for information purposes only and do not constitute offers 
of sale. 

1.6 The Company reserves the right to refuse an order and 
acceptance on the part of the Company will only be 
deemed to have occurred on delivery of the Goods. 

1.7 Save insofar as may be otherwise specifically agreed in 
writing to the contrary by the Company, orders are 
accepted only at prices and transport tariffs rulings on the 
date of dispatch. 

1.8 Due to variables such as quantity, size, packaging, 
marketing etc., invoiced prices may differ from advertised 
prices. 
 

2. DEFINITIONS 
Unless such meaning in inconsistent with the context, the 
following terms shall, throughout this Agreement, have the 
meanings respectively ascribed to them, namely: 
2.1 “Agreement” shall mean this Agreement between the 

Parties with the terms and conditions contained herein 
and annexures, if any, attached hereto; 

2.2 “Customer” shall mean the person or legal entity with 
whom an agreement is entered into for the sale of the 
Goods; 

2.3 “Company” shall mean Bizerba Southern Africa (Pty) 
Ltd (Registration Number 2014/086793/07); 

2.4 “Contract Price” shall mean the price of the Goods as 
set out in the invoice; 

2.5 “Contract Specification” shall mean the specification 
or other description of the Goods on the invoice; 

2.6 “Delivery Note” shall mean a note on which is reflected 

at least the invoice number, delivery instruction note 
number; 

2.7 “Goods” shall mean the Goods and/or services as 
described more specifically in the invoice; 

2.8 “Invoice” shall mean the invoice document of the 
Company whereon and invoice number, full particulars 
of the Customer, Contract Price, Contract 
Specification and the date of order of the Goods by 
the Customer shall appear; 

2.9 “Operator” has the meaning ascribed to it in clause 17.3 
below; 

2.10 “Personal Information” shall mean information relating 
to an identifiable, natural or juristic person, including but 
not limited to, information relating to race, to gender, sex, 
marital status, nationality, ethnic or social origin, colour, 
sexual orientation, age, physical or mental health, 
religion, belief, disability, language, birth, education, 
identity number, telephone number, email, postal or 
street address, biometric information and financial, 
criminal or employment history as well as 
correspondence sent by the person that is implicitly or 
explicitly of a private or confidential nature or further 
correspondence that would reveal the contents of the 
original correspondence; 

2.11 “POPI” shall mean the Protection of Personal 
Information Act 4 of 2013, as amended, and including 
any Regulations thereto; 

2.12 “Process” in the context of POPI shall mean any 
operation or activity, whether automated or not, 
concerning Personal Information, including: collection; 
receipt; recording; organisation; collation; storage; 
updating or modification; retrieval; alteration; 
consultation; use; dissemination by means of 
transmission, distribution or making available in any 
other form; merging, linking, as well as blocking, 
degradation , erasure or destruction of information and 
“Processing” will have a similar meaning; 

2.13 “Responsible Party” has the meaning ascribed to it in 
clause 17.3 below. 
 

3. INTERPRETATION 
In this Agreement unless the context otherwise requires - 
3.1 The singular shall import and include the plural and vice 

versa; 
3.2 Words indicating one gender shall import and include 

other genders; 
3.3 Words indicating natural persons shall import and include 

juristic and artificial persons; 
3.4 The headnotes to this Agreement are used for the sake 

of convenience only and shall not govern the 
interpretation of the clauses to which they relate; 

3.5 Where any numbers of days are prescribed in this 
Agreement, they shall be calculated exclusive of the first 
day and inclusive of the last day unless the last day falls 
on a Saturday, Sunday or public holiday, in which case 
the last day shall be the next succeeding day which is not 
a Saturday, Sunday or public holiday; 

3.6 If any doubt or conflict arises where figures are referred 
to in numerals and in words, the figure in words shall 
prevail; 

3.7 Should there be any conflict or inconsistency between 
this Agreement and other agreement/s concluded 
between the Parties, then the terms and conditions of 
this Agreement shall prevail;  

3.8 The rights and obligations of any Party arising from this 



 

 

 
Page 2 of 7 

Agreement shall devolve upon and bind its 
successors- in-title; 

3.9 If any provision in a definition contained in this 
Agreement is a substantive provision conferring rights or 
imposing obligations on any Party, notwithstanding that it 
only appears in the definition clause, effect shall be given 
to it as if it were a substantive provision in the body of 
the Agreement; 

3.10 This Agreement shall be governed by and interpreted 
in accordance with the laws of the Republic of South 
Africa. 

3.11 The rule of construction that this Agreement shall be 
interpreted against the Party responsible for the 
drafting or preparation of this Agreement shall not 
apply. The same applies to the schedules or 
annexures. 

 
4. CONTRACT PRICE 
4.1 Save insofar as may be otherwise specifically agreed in 

writing to the contrary by the Company, orders are 
accepted only at prices and transport tariff rulings on the 
date of dispatch. 

4.2 Unless otherwise agreed in writing, the Contract Price 
shall, inter alia, be deemed to include charges for 
material, labour, bank exchange, customs, duties, 
surcharges, taxes, packing and storage. 

4.3 If prior to delivery, any of the expenses are increased, the 
amount of such increase shall be added to the Contract 
Price. 

4.4 The Company shall retain the title to and intellectual 
property in all offer documents; these may not be made 
available to third parties without the Company’s express 
written consent. 

4.5 The Contract Price shall specifically exclude Value 
Added Tax (VAT) and any other taxes that may be levied 
in respect of the Goods. The Company reserves its rights 
to effect price increases from time to time without prior 
notification to the Customer. The onus shall be on the 
Customer to remain informed of the prices of the 
Company. No Company employee, official, agent or 
nominee shall have the authority to effect or authorise any 
discounting of the Contract Price of the Goods save the 
Managing Director or any other duly authorised director of 
the Company. 

4.6 Notwithstanding the stated price on the Invoice, the 
Contract Price shall, at all material times, be subject to 
any increase of material, labour, bank exchange, 
costumes, duties, surcharges, taxes, packing and 
storage and the Company shall endeavor, where 
reasonably possible, to inform the Customer in advance 
of any anticipated increases. 

4.7 The Company reserves the right to request the Customer 
to furnish a deposit or bank guarantee which is acceptable 
to the Company. Should such deposit not be 
provided as requested then the Company shall have 
the right to cancel the Order without incurring any 
liability on the part of the Company. 

4.8 The Company reserves its right to add a reasonable 
charge for storage on any items which have not been 
collected or could not be delivered within 14 (fourteen) 
days of the date on which they were available for delivery 
or collection, as the case may be, and in the event that this 
is as a result of the Customer’s conduct. 

4.9 In the event of it being necessary for the Company to 
strip or dismantle any work in order to prepare a 
quotation herein: - 
4.9.1 the Company shall be entitled to dismantle 

the work to such an extent as it may deem 
necessary in order to prepare the said 

quotation; 
4.9.2 the Customer shall be liable for all costs 

incurred by the Company in dismantling the 
work; 

4.9.3 in the event of the Customer not accepting 
the Company’s quotation, the Customer 
shall remove the work in its dismantled 
condition subject to the Company’s lien. 

 
5. PAYMENT 
5.1 Unless otherwise agreed, payment in full without 

deduction or set-off in respect of Goods sold shall be 
made on a cash delivery basis. 

5.2 The Company reserves the right to extend credit 
facilities to the Customer from time to time without any 
obligation to do so, notwithstanding having extended 
such facilities in the past to any Customer. 

5.3 Where the Company has agreed to supply Goods on 
credit, payment in full shall be due within the agreed 
payment terms (usually within 30 (thirty) days) from 
date of the first monthly statement rendered by the 
Company. 

5.4 The monthly accounts of the Company are closed on 
the 25th day of each month. Payment must be credited 
to the banking accounts of the Company by the 25th day 
of the following month. 

5.5 Credit facilities shall only be afforded to Customers after 
completion of the necessary documents required by the 
Company and having provided the Company with the 
required guarantees/suretyships/consents. 

5.6 The Customer hereby authorizes the Company to 
perform or obtain any information from a registered 
credit bureau. The Customer further acknowledges 
that the failure to pay any amounts owed in terms 
of the Agreement may cause an adverse listing of 
the Customer by the Company with registered 
credit bureaus.  

5.7 The Company reserves its right to, at any time and after 
having provided the Customer with reasonable notice, 
and reasonable notice to be deemed to be 30 (thirty) 
calendar days, advise that credit facilities to a 
Customer by the Company will be terminated, and the 
Company will be under no obligation whatsoever to 
provide any reasons for such termination. 

5.8 It is specifically agreed and recorded that at all material 
times, it shall be the sole prerogative of the Company to 
decide to which Customer it would be willing to extent 
credit facilities, it being understood by Customers that 
any differentiation shall not be deemed to be 
discriminatory, but shall be deemed to form part of the 
Company’s internal credit risk limitation policy. 

5.9 The Company shall be entitled to refuse sale of Goods to 
any Customer in the event of overdue accounts owing by 
the Customer to the Company or in the event that a 
Customer is not able to obtain/provide satisfactory 
guarantees/suretyships. It is specifically recorded and 
agreed that any late payments by a Customer shall 
constitute breach of any credit facility agreement entered 
into between the Company and the Customer and 
provided to the Customer by the Company and 
accordingly, the Company reserves the right at any time 
to refuse any further sale of Goods to the Customer on a 
cash on delivery basis until all outstanding accounts 
including any accrued interest on such outstanding 
accounts have been settled in full by such Customer. 

5.10 The Company, at its discretion, shall appropriate the 
payments made in terms of this Agreement, firstly to any 
costs then to any interest outstanding and thereafter to the 
capital amount outstanding from time to time, or at the 
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Company’s sole discretion. 
5.11 It is specifically recorded and agreed that the 

Customer waives all claims against the Company for 
any damages or losses that it may suffer as a result 
of the refusal of the Company to sell Goods to the 
Customer in the event of an overdue account, or in 
connection with any other dispute whatsoever 
arising out of late payment for Goods. 

 
6. INTEREST 

It is specifically agreed and recorded that interest on 
overdue accounts shall be levied at the prime interest rate 
prevailing at the time. 

 
7. DELIVERY 
7.1 Time of delivery shall not be of the essence in this 

Agreement. Delivery excludes off-loading. 
7.2 Signature by the Customer or by any representative or 

employee of the Customer of the Company’s Delivery 
Note and/or Invoice, shall be regarded as acceptance 
by the Customer that the Goods reflected in such 
Delivery Note and/or Invoice have been properly and 
completely delivered. 

7.3 Whilst every effort will be made to dispatch and 
deliver the Goods as advised, the Company does not 
guarantee dispatch and/or delivery on any specific 
date and shall not be liable for any damages, 
including consequential damages, that may be 
suffered by the Customer as a result of any delays in 
the delivery of the Goods that may occur, save to the 
extent that the Company may be liable for any losses 
in terms of section 47 of the Consumer Protection 
Act 68 of 2008, as amended. 

7.4 The Customer shall not be entitled to cancel any order 
by reason of such delay. If, upon delivery of the 
Goods, the Customer fails, refuses or neglects to 
take delivery of the Goods, the Customer shall 
nevertheless be liable to pay the Contract Price and 
the relevant monthly storage costs and the 
Customer shall forfeit any deposit(s) paid to the 
Company. 

7.5 Should the Company be prevented in performing any of 
its obligations as a result of Force Majeure, or any cause 
whatsoever beyond the control of the Company, the 
Company shall be entitled, at its option, to cancel the 
Agreement or to suspend performance of its obligations 
thereunder and shall not be liable whatsoever for 
any loss or damage, consequential or otherwise, 
resulting from such inability to perform its 
obligations, cancellation or suspension. 

7.6 Unless otherwise agreed in writing, delivery and passing 
of the risk in the Goods shall be deemed to have taken 
place when the Company advises in writing that the 
Goods are ready for collection or when the Goods are 
delivered to the Customer’s premises. 

 
8. RESERVATION OF OWNERSHIP 
8.1 Notwithstanding delivery of the Goods sold to the 

Customer, the ownership in the Goods sold in terms 
of this Agreement shall remain vested in the Company, 
or any cessionary to whom the Company may cede its 
rights, until the full purchase price and any other amounts 
due by the Customer have been paid together with any 
interest or other costs due to the Company arising out 
of this Agreement. 

8.2 Furthermore, the Company reserves ownership of 
retained Goods until the Customer has paid any 
further payments due in terms of this Agreement of 
whatever nature. 

8.3 In the event that the Customer defaults in payment, he 
shall deliver the Goods to the Company upon receipt of 
notice by the Customer from the Company, without 
undue delay. 

8.4 The Company may elect, without detracting from other 
remedies which may be available to it, to continue with 
the Agreement or to cancel it and cancel the sale of any 
further Goods to the Customer and to rely on the 
provisions of this clause to repossess those Goods 
sold and delivered by the Company to the Customer 
or to claim specific performance for all the Customer’s 
obligations, whether or not such obligations would 
otherwise have fallen due for performance, in either 
event, without prejudice to the Company’s rights to 
claim damages. 

8.5 The Company’s request for repossession and 
repossession itself shall not be construed as rescission 
from the Agreement. After repossession of the delivered 
items the Company shall be authorised to realise the 
same. The realisation proceeds shall be set-off against the 
Customer’s liabilities, less appropriate realisation costs. 
The Company may also realise the repossessed Goods 
by selling them by private contract. 

8.6 The Customer undertakes to handle the delivery items 
with care; in particular, he is obliged to insure them 
adequately at the reinstatement value against damage 
caused by fire, water, and theft at his expense. 

8.7 In case of attachments or other interventions by third 
parties, the Customer shall inform the Company in 
writing without undue delay. The Customer shall be 
liable to the Company for the judicial and extra-judicial 
costs of any necessary action pursuant to third party legal 
actions. 

8.8 In processing or transforming the Goods, the Customer 
shall invariably be acting for the Company and on its 
behalf. If the Goods are processed with other items not 
belonging to the Company, the Company shall acquire 
joint title to the new thing in the same proportion as the 
value of the delivered item bears to the other processed 
items at the time of the processing. In all other cases, the 
new thing having resulted from the processing shall be 
governed by the same provision as the Goods. The 
reservation of title shall remain effective in this regard. 

 
9. RETURN OF GOODS 
9.1 A pre-condition of the warranty rights (claims based 

on defects) of the Customer in terms of this 
Agreement is that a Customer who is a merchant 
inspects the goods upon receipt without undue 
delay and gives written notice of any visible defects 
without undue delay after the inspection or of hidden 
defects after their discovery, specifying the defect. 
This shall also apply to incorrect deliveries or items 
in insufficient quantities being delivered. 
Notification must be given within a period of 10 (ten) 
days. Other customers shall also examine items at 
their own expense and then notify the Company in 
writing of apparent defects, including incorrect 
deliveries or insufficient quantities, without undue 
delay. For non-merchants, notification must be given 
within a period of 14 (fourteen) days. 

9.2 If the Customer notifies the Company of such defects, 
the Customer shall arrange for a fact-finding 
investigation as soon as possible. The results shall be 
forwarded to the Company directly. 

9.3 Should there be an allegation that any Goods are 
unsafe or defective, the Company shall not be liable 
for any harm caused where such alleged unsafe 
Goods’ characteristic, failure, defect or hazard did 
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not exist in the Goods at the time at which they were 
supplied to the Customer by the Company. 
Therefore, if no such notification is received in terms 
of clause 9.1 above, it will be regarded as sufficient 
(prima facie) proof that no defects were present at 
the time of delivery and that the Goods were 
delivered in accordance with the Agreement. 

9.4 In the event that the Company receives notification in 
terms of clause 9.1 above and it is satisfied that the 
Goods are defective or do not conform to specifications, 
then the Company will, at the Customer’s election, 
replace such quantity of Goods with an equal quantity of 
Goods or refund the applicable portion of the purchase 
price to the Customer against return of the defective 
portion of the Goods (the return to be made at the 
Company’s risk and expense). 

9.5 The Customer may not, however, return to the Company 
any Goods for any reason whatsoever unless: - 
9.5.1 the parties have agreed in writing to such return 

and to the conditions of such return; 
9.5.2 the Goods are being returned in accordance 

with the provisions of clauses 9.1 and 9.4 
above; 

9.5.3 the Goods were intended to satisfy a particular 
purpose communicated to the Company prior 
to the purchase thereof and have been found 
not to satisfy the purpose for which they were 
intended, within 10 (ten) business days of 
delivery and the Company has been notified of 
this within that time period; 

9.5.4 the Customer was not permitted to inspect the 
Goods upon delivery thereof; 

9.5.5 the Customer is exercising its right to cool-off in 
terms of section 16 of the Consumer Protection 
Act 68 of 2008 as amended. 

9.6 Should the Company accept the return of the Goods or 
to pass a credit in respect thereof, a handling fee equal to 
10% (ten percent) of the Contract Price shall be payable 
by the Customer. 
 

10. REPRESENTATION AND WARRANTIES 
10.1 For  a  period  of  12  (twelve)  months  from  the  date of 

the Customer’s receipt of any New Goods sold 
hereunder, the Company warrants that such Goods 
shall be of the Company’s standard quality and are 
reasonably suitable for the purposes for which they are 
generally intended. The Company makes no other 
warranty of any kind, express or implied, including, 
without limitation, any warranty of merchantability, or 
non-infringement. The Company  specifically  makes no 
warranties as to any services or as to compliance with 
laws, regulations, standards and/or conventions 
including any related to the environment or to the 
packaging,  labelling and/or transport of hazardous 
Goods.  

10.2 No warranty shall apply to shipping damage, damage 
caused by improper installation or improper wiring, 
including incorrect electrical voltage, Goods that have 
been modified or altered in any way, damage caused by 
corrosion, abrasion, or severe temperatures, Goods  
that  have  been  subjected  to improper maintenance, 
abuse, misuse, abnormal usage, or accident, or Goods 
that are second-hand or have been refurbished, spares 
and repair of service work, which are subject to separate 
agreement, terms and conditions. 

10.3 The Customer warrants that it shall fully comply with 
all label directions for the handling, storage, 
possession or use of the Goods sold hereunder and 
the Customer agrees that it shall indemnify and hold 

the Company harmless from all claims (including, 
without limitation, Attorneys’ fees) of personal injury 
or property damage resulting from any negligence, 
recklessness or willful misconduct on the part of the 
Customer or from any failure of the Customer to 
comply with the terms of this warranty. 

10.4 Specifications, illustrations and the like remain the 
property of the Company and may only be used for the 
purpose specified in the Agreement and must be returned 
upon the request of the Company. 

10.5 Whilst the Company shall take all reasonable steps 
to ensure that the Goods sold and delivered to the 
Customer in terms hereof are manufactured in 
accordance with the Customer’s specifications, the 
Company does not warrant that the said Goods will 
be fit for the specific purpose for which the 
Customer intends to use the said Goods, and the 
Customer accordingly absolves the Company from 
any liability whatsoever as a result of the said Goods 
not being fit for the purpose for which the Customer 
intends to use the said Goods, unless the Customer 
has specifically informed the Company in writing of 
the particular purpose for which the Customer 
wishes to acquire the Goods or the use to which the 
Customer intends to apply those Goods and the 
Company agrees to supply such Goods. 

10.6 The Company shall not be liable for damages 
resulting from unsuitable or improper use, improper 
assembly and/or improper commissioning or 
handling by the Customer or by third parties, any 
other disregard of installation and operating 
instructions or of generally accepted technical rules 
and normal operational wear and tear. 
 

11. LIMITATION OF LIABILITY 
11.1 In no event shall the Company, its directors, officers, 

employees or agents be liable for any incidental, 
consequential, indirect or special damages, 
including punitive damages or Attorneys’ fees, 
whether foreseeable or unforeseeable, based on 
claims of the Customer or its clients (including, but 
not limited to, claims for loss of business, goodwill, 
profits, loss of income or use of Goods or 
impairment of other assets) arising out of breach of 
any express or implied warranty, breach of contract, 
misrepresentation, negligence or otherwise in 
connection with or arising out of the Agreement, 
except in the case of personal injury or property 
damage where, and only to the extent that, 
applicable law requires such liability. To the extent 
that the Customer incorporates or causes others to 
incorporate the Goods in its own goods or the goods 
of any third party, the Company shall not be liable for 
third party claims for infringement of any intellectual 
property resulting from such incorporation and 
based upon the use of the goods or the manufacture, 
use, sale or offer for sale of any goods containing 
such goods, except as such liability for third party 
claims for infringement is expressly required by 
applicable law and not waivable by the Customer. 
The Customer assumed responsibility for all 
personal injury and property damage resulting from 
handling, possession, use, re-sale or disposal of the 
Goods. 

11.2 Any action by the Customer or breach of the 
Agreement by the Customer or any other causes of 
action of the Customer expressly allowed under the 
Agreement must be commenced within 1 (one) year 
after the cause of action has occurred. 
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12. BREACH 
12.1 In the event that the Customer: 

12.1.1 breaches any condition contained in these 
terms and conditions and failing to pay any 
amount due and payable on the due date, and 
having failed to rectify such breach or 
outstanding payments within 10 (ten) days of 
having been requested to do so in writing by the 
Company; 

12.1.2 the Customer dying or ceasing to exist; 
12.1.3 the Customer’s estate being placed under 

provisional or final liquidation or sequestration, 
or provisional or final judicial management, as 
the case may be, 

then, and in that event, the Company shall, without 
retracting from other remedies which may be available to 
it, be entitled to cancel this Agreement and cancel the 
sale of any Goods to the Customer without notice to the 
Customer and to rely on the provisions of this clause to 
repossess those Goods sold and delivered by the 
Company to the Customer or to claim specific 
performance of all the Customer’s obligations whether 
or not such obligations would otherwise have fallen due 
for performance, in either event, without prejudice to the 
Company’s rights to claim damages. 

 
13. SURETY 

The surety who signs this Agreement (“the 
Signatory”) does hereby interpose and bind 
himself/herself in favour of the Company, as surety 
for and co-principal debtor in solidum with the 
Customer, for the due payment of every sum of 
money which the Customer owes to the Company in 
respect of this Agreement. The Signatory hereby 
renounces the benefits of the legal exceptions of 
exclusion, division, cession of account, no value 
received and revision of accounts, the meaning 
whereof the Signatory declares himself/herself to be 
fully acquainted. 

 
14. REMEDIES 
14.1 The Customer’s exclusive remedy for shortage of the 

Goods, damage or defective Goods (whether or not 
occurring as a result of the Company’s alleged 
negligence) or any other cause of action arising out of the 
Agreement, including breach of warranty, is expressly 
limited to replacement of non-conforming Goods or 
payment of an amount not exceeding the purchase price 
of the Goods for which damages are claimed, at the 
Company’s option. 

14.2 The Customer shall have no right to set-off, to withhold 
payment or to make a reduction in price. 

14.3 The Customer’s remedy of replacement or refund is 
available only if non-conformance was not caused by the 
Customer or by accident, fire or other hazard. 

 
15. INDEMNITY 

The Customer agrees to indemnify, hold harmless and 
defend the Company and the Company’s directors, 
officers, employee’s and agents, and the directors, 
officers, employees and agents of any of the Company’s 
parent, subsidiary or related company from and against 
any and all claims, suits, losses, damages, costs, fees 
and expenses arising out of the death or injury to person 
or damage to property resulting from the sale, marketing 
or use of the Goods by the Customer, except that such 
claims, suits, losses, damages, costs, fees or expenses 
must have arisen or resulted from any grossly negligent or 

wrongful act or omission of the Company. 
 

16. INSURANCE 
The Company shall obtain coverage as required by law 
and such other insurance coverage as the Company 
deems necessary, in its sole discretion, to fulfil its 
obligations under this Agreement. 

 
17. PROTECTION OF PERSONAL INFORMATION 
17.1 The Parties hereby undertake to comply with the 

provisions of POPI in their dealings with Personal 
Information and acknowledge that they are familiar with 
and undertake to comply with the provisions of POPI. 

17.2 The Parties acknowledge and agree that some data 
provided by the Customer to the Company, or to which 
the Company may become privy pursuant to the 
Agreement, may constitute Personal Information. 

17.3 Where one party (the “Responsible Party”) supplies 
Personal Information to the other party (the “Operator”), 
the Operator will: 
17.3.1 ensure that such Personal Information is only 

used for purposes authorised by the 
Responsible Party and in terms of the 
Agreement; 

17.3.2 notify the Responsible Party of any request it 
receives from third parties for access to or 
changes to the Personal Information; 

17.3.3 not transfer the Personal Information in any 
manner to any third party not authorised in 
writing by the Responsible Party; 

17.3.4 not send Personal Information outside South 
Africa without prior written authorization from 
the Responsible Party; 

17.3.5 comply with all laws, policies and procedures 
relating to the protection, storage, handling, 
privacy, processing and retention of Personal 
Information as well as the destruction of 
Personal Information; 

17.3.6 take appropriate and reasonable technical and 
organisational security measures to prevent the 
loss of, damage to or unauthorised destruction 
of Personal Information, and the unlawful 
access to or Processing of Personal 
Information – the measures taken must at all 
times be at least of a minimum standard 
required by all applicable laws and be of a 
standard no less than the standards which are 
in compliance with the best industry practice for 
the protection, control and use of data; 

17.3.7 take reasonable steps to identify all reasonably 
foreseeable internal and external risks posed to 
data under its possession or control and 
establish and maintain appropriate safeguards 
against any risks identified – the receiving party 
shall regularly verify that the safeguards are 
effectively implemented, and keep a record of 
such verification and be updated continually in 
response to new risks or deficiencies in 
previously implemented safeguards; 

17.3.8 provide a level of security appropriate to the 
harm that might result from any unauthorised or 
unlawful processing or accidental loss, 
destruction or damage to the Personal 
Information and also to the nature of the 
Personal Information being protected – any act 
or omission that compromises the security, 
confidentiality or integrity of Personal 
Information or the safeguards used to protect 
the security, confidentiality or integrity of 
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Personal Information, or a receipt of or a 
complaint in respect of the security practices of 
the Operator or a breach or alleged breach of 
any of the undertakings in relation to POPI 
imposed on the Operator by the Agreement or 
of obligations imposed on the Operator in terms 
of POPI, will be deemed to be a breach for 
purposes of the Agreement; 

17.3.9 ensure that, in the event of breach or suspected 
breach, the Operator will notify the Responsible 
Party as soon as becoming aware of the 
breach; 

17.3.10 ensure, if required, the necessary audit 
procedures are in place to deal with the 
requirements of POPI and this clause 17.3; 

17.3.11 implement any other measures and procedures 
to ensure that the Operator’s obligations in 
terms of this clause 17.3 and POPI are met. 

17.4 After receipt of a notification of breach referred to in 
clause 17.3.8 above, the Parties shall as soon as 
reasonably possible meet to investigate the breach and 
the Operator will cooperate with the Responsible Party 
and assist the Responsible Party with its investigation by 
providing access to its systems, records, files, logs, data, 
employees and other relevant information that may be 
required in order to comply with its obligations in terms 
of POPI.  

17.5 The Operator shall treat any breach as confidential and 
shall not inform any third party of a breach unless it has 
obtained the Responsible Party’s prior written consent. 
Any notification of a breach to any individual or 
regulatory authority and the content, manner and form 
thereof shall be within the Responsible Party’s 
discretion. 

17.6 The Operator shall take all steps required to prevent any 
further breaches at its own expense. If the preventative 
measure requires a publication of the breach to any third 
party (including a court of law or a regulator) it shall only 
do so after obtaining the Responsible Party’s prior 
written consent as contemplated in clause 18.5 above, 
which shall not be unreasonably withheld.  

17.7 The Operator further warrants, represents and 
undertakes that it shall ensure that all its systems and 
operations which it uses to provide the Services shall at 
all times be of a minimum standard required by all 
applicable laws and be of a standard no less than the 
standards which are in compliance with the best industry 
practice for the protection, control and use of Personal 
Information. 

 
18. LEGAL ACTION 

In the event of the Company instructing attorneys in 
regard to any breach by the Customer of any of the 
terms and conditions of this Agreement, then the 
Customer shall pay all such legal costs on the scale 
between Attorney and own client, including any costs 
incidental to such action instituted against the 
Customer. 

 
19. JURISDICTION 
19.1 The Parties consent to the jurisdiction of the Magistrate’s 

Court to determine any action or proceedings which may 
arise under or in connection with this Agreement. 

19.2 In the event that a dispute of a purely 
technical/engineering nature arises, then the 
Company may elect to refer the matter to arbitration, 
which arbitration shall be conducted in accordance with 
the Arbitration Act 42 of 1965 as amended. The 
arbitrator’s decision will be final. 

19.3 This Agreement, as well as the relationship between 
the Company and the Customer is governed by the 
laws of the Republic of South Africa. 

 
20. CERTIFICATE OF INDEBTEDNESS 
20.1 A certificate under the hand of the Managing Director or 

any other duly authorised director of the Company as to 
the existence and the amount of the Customer’s 
indebtedness to the Company, as well as the amount 
of any interest accrued thereon, and as to any other 
fact, matter or thing relating to the Customer’s 
indebtedness to the Company, shall be accepted as 
sufficient (prima facie) proof of the contents and 
accuracy thereof and of the amount of the Customer’s 
indebtedness for the purpose of provisional sentence or 
summary judgment or any other proceedings against 
the Customer in any competent Court and shall be valid 
and constitute a liquid document for such purposes. 

20.2 Furthermore, it shall not be necessary to prove the 
appointment of the person signing such a certificate and 
it shall be deemed to be sufficient, particularly for the 
purpose of any action or any other proceeding 
instituted by the Company against the Customer. 

 
21. SEVERABILITY 

If any of the provisions of this Agreement are held to be 
invalid, the validity of the remainder of the provisions of 
this Agreement shall not be affected and the rights and 
obligations of the Parties shall be construed and enforced 
as if this Agreement did not contain the invalid 
provision(s) and to this end the provisions of this 
Agreement and the application thereof are hereby 
declared to be severable. 

 
22. NOTICE AND DOMICILIA 
22.1 Any notice to be given to the Parties in terms of this 

Agreement shall be in writing and delivered by hand 
during ordinary business hours or e-mailed or posted by 
prepaid registered post to the addresses mentioned 
hereunder, which addresses the Parties choose as their 
domicilium citandi et executandi for all purposes arising 
out of this Agreement. 
22.1.1 The Company: 24 Falcon Lane, Lanseria 

Corporate Estate, 1739 Lanseria; 
22.1.2 The Customer: The delivery address as 

reflected on the face of the latest Delivery Note 
issued to the Customer, or such other address 
within the Republic of South Africa as either 
party may choose by written notice to the other. 

 
23. CESSION 
23.1 The Customer hereby irrevocably and in his own interest 

(in rem suam) cede, pledge, assign, transfer and make 
over unto and in favour of the Company, all of its rights, 
title, interest, claim and demand in and to all 
claims/debts/book debts of whatsoever nature and 
description and howsoever arising which the Customer 
may now or at any time hereafter have against all its 
debtors without exception as a continuing covering 
security for the due payment of every sum of money 
which may now or at any time hereafter be or become 
owing by the Customer to the Company from 
whatsoever cause or obligation howsoever arising which 
the Customer may be or become bound to perform in 
favour of the Company. 

23.2 In the event of prior deeds of cession, this cession shall 
operate as a cession of all the Customer’s reversionary 
rights. 

23.3 The Company is hereby irrevocably empowered by the 
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Customer to do all things necessary to give effect to the 
terms of this cession. 

 
24. GENERAL 
24.1 This Agreement constitutes the entire agreement between 

the Parties and no representation by either of the Parties 
or their agents, whether made prior or subsequent to the 
signing of this Agreement, shall be binding on either of 
the Parties unless done in writing and signed by the 
Parties hereto. 

24.2 Subject to the Company’s discretion to update and 
amend the terms contained herein from time to time, no 
variation, alteration or consensual cancellation of this 
Agreement or any of the terms thereof, shall be of any 
force or effect, unless done in writing and signed by the 
Parties hereto. 

24.3 No waiver or abandonment by either Party of any of its 
rights in terms of this Agreement shall be binding on that 
Party, unless such waiver or abandonment is in writing 
and signed by the waiving Party. 

24.4 No indulgence, extension of time, relaxation or latitude 
which any Party may show, grant or allow to another 
shall constitute a waiver by a Party of any such Party’s 
rights and such Party shall not be prejudiced or stopped 
from exercising any of its rights against any Party which 
may have arisen in the past or which might arise in the 
future. Unless the context indicates otherwise, the rights 
and obligations of any Party arising from this Agreement 
shall devolve upon and bind its successors-in-title. 

24.5 The Parties agree that they will do all things and sign all 
documents necessary to give effect to the terms of this 
Agreement and to all transactions deriving therefrom. 

 
25. NOTE 
25.1 Certain of the Goods sold may, by its very nature, 

cause serious injury or death if not correctly used. 
It is therefore imperative that the operating manual 
and/or directions of use as provided by the 
manufacturer and/or the Company be strictly 
followed and adhered to. 

25.2 It is the duty of the Customer to ensure that he is in 
possession of the applicable operating manual 
and/or directions of use. 

 
 
 
 
 
 
 
 

 


